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Whitsun Reef — awash in
a sea of (legal) uncertainty

Self-restraintis needed as the question
ofwhether the presence of Chinese

fishing vessels is a ‘violation of international
law’is not as clear-cut as it appears
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The Philippines and China have
recentlyengagedinatense
exchange of words over the
reported presence of more than
200 Chinese fishing vessels
around Whitsun Reef, part of the
disputed Spratly Islands in the
South China Sea.

The Philippines has called their
presencea violation of
international law and a derogation
ofitssovereign rightsin its
exclusive economic zone (EEZ).
China’sresponseisthat these are
civilian fishing boats sheltering
from storms in traditional fishing
grounds of Chinese fishermen,

The question of whether the
presence of Chinese fishing
vessels around Whitsun Reefisa
“violation of international law” is
not as clear-cut as it may first
seem.

Under the 1982 United Nations
Convention on the Law of the Sea
(Unclos), the legality of any
activity conducted around
Whitsun Reefis complicated by
severaluncertainties,

These uncertainties relate to the
status of Whitsun Reef (isitan
island, rock orlow-tide
elevation?); thelocation of
Whitsun Reefinrelation to other
disputed features in the Spratly
Islands; and the type of activities
that can take place in disputed
waters.

ISWHITSUN REEF ANISLAND, A
ROCKORALOW-TIDEELEVATION?

Under Unclos, the distinction
betweenland features whichare
above water at high tide (classified
asislands) and those which are
below waterat high tide (classified
aslow-tide elevations) determines
whether a feature can be subject to
sovereignty claims and whether it
cangenerate maritime
entitlement,

Onlyislands are considered
“land” capable of being subject to
sovereignty claims and generating
maritime entitlement.

The extent of maritime

! entitlement depends on whether

: theisland is capable of sustaining

: human habitation or economiclife
i ofitsown. Ifitis, itis entitledtoa

: 12 nautical mile (nm) territorial

i sea,200nm EEZ anda continental
: shelf.

Ifit is not, it is stillan island, but

i isdeemeda “rock” only entitled to
i al2nmterritorial sea.

Low-tide elevations, on the

: other hand, are above water atlow
: tide but submergedat high tide.

i Theyarenot considered territory

: like “islands” and do notgenerate

i any maritime entitlement. They

: form partofthe seabedandwillbe :
i subject toeither the legal regime of ;
: theterritorial seaor EEZ,

i depending on where they lie.

If alow-tide elevation lies within

i thel2nm territorial sea ofan

: island, it maybe usedas abase

i pointtomeasure the breadth of

: theterritorial sea from that island.

The status of Whitsun Reefasan

i island, rock or low-tide elevation is
i notclear.

It wasnot one of the features

: considered by the tribunalin the

: 2016 South ChinaSea Arbitration
: between the Philippines and

: China. A United States

i government map describes

: Whitsun Reef as having areef

i “visibleat high tide”. The

: Philippines’ experts’ report

¢ submitted in the South China Sea

i arbitration opined that Whitsun

i Reefwasalow-tide elevation. A

i NationalUniversity of Singapore

: satellite research project on South
i ChinaSea features noted that H
: “thereare three small above-water
: sandbanks” on Whitsun Reef i
¢ whichare “small, barren and

: dynamic”and unlikely to remain

i above waterat all times.

THE MEANING OF 'HIGH TIDE'
: ANDWHY IT MATTERS

i Unclos does not expressly state

: whetherafeature needstobe

: permanently above high tide to be
: classified asanisland. Moreover,

i Unclos does not spell out how

: “hightide”is to be determined.

Itleavesit tostates to choose

i theirmethodologyin determining

: “hightide” provided it reasonably

: corresponds to the ordinary H
i meaningof “hightide”, potentially :
: leading toinconsistent 3
i determinations onwhethera

feature isabove high tide.

i water or below waterat high tide
i accordingly remainsan open
 question.

i hightide, itisanisland over which
i China, the Philippinesand

: Vietnam have competing claims

: of sovereignty. It would likely be

i classifiedasarockentitled only

i toal2nm territorial sea because

¢ itisincapable of sustaining human
¢ habitation or economic life of
itsown.

i elevation, it would not in principle
i besubject tosovereignty claims or
: entitled toany maritime zones of

i its own, Whitsun Reefwill belong

: tothestateinwhose territorial sea
: or EEZitlies. Thisis why the

i location of Whitsun Reefin

i relation to other Spratly Islands

i featuresis critical.

i LOCATION OF WHITSUN REEF IN

i sovereignty over all the features in

i MYANMAR A

Whether Whitsun Reefisabove

If Whitsun Reef is above water at

If Whitsun Reefis alow-tide

RELATION TO OTHER DISPUTED

: SPRATLY ISLAND FEATURES

China and Vietnam claim

: Union Banks pursuant to their

i sovereignty claim over allof the
: featuresin the Spratly Islands. The :
: Philippines claims sovereignty

: over all the features in Union

i Banksas partof its claim over the
¢ Kalayaan Island Group within the
¢ Spratly Islands (reflected in the

: polygon-shaped boxin the

: illustration).

i complicated because six of the 20

: features in Union Banks have been
i occupiedand contain man-made

: structures. China occupies :
i McKennan Reef andJohnson Reef, !
: while Vietnam occupies Grierson
Reef, Lansdowne Reef, Sin Cowe
: Island and Collins Reef.

i otherdisputedislandsinthe

i Spratly Islands) is also located

i within the 200nm EEZ of the

¢ Philippines thatis measured from
¢ itsarchipelagic baselines

i connecting the outermost points
: of the outermost islands and reefs
¢ inits mainarchipelago.

: sovereignrights over the living
: Whitsun Reefis part of alargerreef :

: formation knownas Union Banks

: thatconsists of about 20

i geographic features located within
¢ the disputed Spratly Islands. The

i featuresinUnion Banks are

i subject to the competing

i sovereignty claims of China,

i Vietnam and the Philippines.

: water column andseabedinits

i EEZ.However, the EEZ rights of

i the Philippines apply only outside
: the12nmterritorialseaofany

: feature inthe Spratly Islands that

: meet the definition of anislandin
i Unclos.

i isanisland above waterat high
. tide, itwill be deemeda “rock”

i entitled toa12nm territorial sea of
: itsown.Ifitisalow-tide elevation

i andlocated within the 12nm

: territorial sea of a disputedisland
¢ inUnion Banks, it will belong to

: thestate in whose territorial sea
:itlies.

According to available

i information, Grierson Reef

¢ (occupied by Vietnam) is

i reportedly anisland above water

¢ athigh tide. Whitsun Reefappears
i tobelocatedwithin the 12nm

i territorial sea of Grierson Reef, an
: island subject to sovereignty
: disputes. Whitsun Reefwould

The legal situation is further

Whitsun Reef (and many of the

The Philippines has exclusive

and non-living resourcesin the

Asnoted earlier, if Whitsun Reef

i therefore be under the sovereignty !
: ofthestate thatultimately has
i sovereignty over Grierson Reef,

In other words, Whitsun Reefis

i notonly within the 200nm EEZ of
: the Philippines. Itis also located in
i theterritorial seas of islands which :
¢ are subject to competing

: sovereignty claims of China, the

: Philippinesand Vietnam over the
i featuresin the Spratly Islands.

CHINA'S ACTIVITIES IN THE
: WATERS SURROUNDING
: WHITSUN REEF

Oneargument raisedis that the

: anchoring of alarge number of

i Chinese fishing and/or maritime
: militiavessels in the waters

i surrounding Whitsun Reefis

: contrary to Unclos asitinterferes
i withthe sovereign rights of the

{ Philippinesover its resourcesin

{ itsEEZ.

‘While China’sactions may have

i raised serious concernsabout its

: intentions in waters around

¢ islands claimed by the Philippines,
¢ Vietnamand other states, its

i actions todate are arguably not

: violations of Unclos. This is

i because Unclos has no provisions
i setting out what states who claim
i sovereignty over disputed islands
i canor cannot do either on the

i disputedislands themselves or

i within the territorial seas around
i theseislands.

Theunderlying concernabout

i Chinese fishing vessels around
i Whitsun Reefappears to be thatit
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Chinese vessels,
believed to be
manned by
Chinese
maritime militia
personnel, seen
at Whitsun Reef
in the South
China Sea on
March 27,in a
photo taken by
the Philippine
Coast Guard.
PHOTO: REUTERS

isaprecursor to China occupying
: and constructing facilities on
i Whitsun Reef.

But Unclos does not explicitly

: prohibit occupationand

: construction on disputed islands
: andlow-tide elevations within

. 12nmof disputedislands.

The South China Sea Arbitration

: didnot address whether the

i occupation and construction

: activities of China on disputed

: islandsand low-tide elevations

¢ within12nm of a disputed island
i wereunlawful.

However, it ruled that China was
required to comply with certain

: obligations to protect the marine
i environment before it conducted
: suchactivities. Accordingly, itis

: unclear whether there isany

: prohibition on claimantstoa

sovereignty dispute occupying

. disputedislands and low-tide
: elevations within 12nm of a
: disputedisland.

THE NEED FOR RESTRAINT IN THE
: FACE OF LEGAL UNCERTAINTY

i The Whitsun Reef skirmishisa

: starkreminder of the legal

i complexitiesand uncertainties

: that continue to characterise the
i South China Sea disputes.

While the South China Sea

: arbitration bought some

: much-needed clarity to some legal
: issues, thereremainsa

: considerable amount of

i uncertainty stemming from the

: competing sovereignty claims, the
¢ status of many features in the

: SpratlyIslands and their location

: inrelationto other

: Spratly Island features.

While these legal uncertainties

i have no easy resolution, they do

i highlight the importance of the

: 2002 Asean-China Declaration on
i the Conduct of Parties in the South
: ChinaSea (2002 DOC).

Recognising the intractable and

i seeminglyunsolvable legal and

: politicalissuesin the South China

i Sea, Asean and China declared in

i 2002 that they would exercise

: self-restraintin the conduct of

i activities, and, in particular, would
: refrain from “inhabiting on the

i presentlyuninhabitedislands,

: reefs, shoals, caysand other

: features”.

The pledge in the 2002 DOC to

i exercise self-restraintand not

- inhabit currently uninhabited

i featuresisasimportant todayasit
: wasin2002.

1f China were to occupy or assert

i effective control over Whitsun

: Reeforany other unoccupied

i feature in the Spratly Islands, itis
i certaintoincrease tensions not

: only with the Philippines, but also
i withVietnam and other states.

Moreover, it isalmost certain to

: jeopardise the ongoing

i negotiations for a code of conduct
i between Aseanand China.

: Therefore, the only rational path

i forwardis one of self-restraint.
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