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A home built
next to the sea
during high tide
in India’s
financial capital
Mumbai in
September 2019.
What is clear
from recent
studies is that
the acceleration
in sea levels will
continue even if
all countries hit
their 2015 Paris
climate accord
targets by 2030,
says the writer.
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As sea levels rise, what
happens to maritime rights?

Under the 1982 United Nations Convention on the Law of the Sea, the distinction between land features which are above
water at high tide and those which are below water determines whether a feature can be subject to sovereignty claims and
whether it can generate maritime entitlement. Rising seas have legal and geopolitical implications as well.
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The June 24, 2019, cover of Time
magazine dramatically featured
United Nations Secretary-General
Antonio Guterres standing in
knee-deep seawater, drawing
attention to climate change and
sea-levelrise. That same year, the
Intergovernmental Panel on
Climate Change (IPCC) issuedits
report onaccelerating rising sea
levelsas the world warms andice
sheetsand glaciers from
Greenland to Antarctica melt.

The impact of rising seas is vast
and wide-ranging. For instance, as
seawater surgesinland, freshwater
sources needed for drinking and
irrigation become saltier, putting

suchasVietnamunder threat.
Displacement of persons is
another serious consequence of

i sea-levelrise, considering that

: some one billion people — most of
: themin Asia - live in low-lying

i coastalregions. Theloss of

: territory fromerosionand

: flooding may force hundreds of

: millions of people toleave their

: homes in the coming years.

Less discussed in the public

: domain butamatter of potentially
: vast consequence are the

: implications for maritime rights

: under international law.

Small-island developing states

: withlow-lying coastal areas, often
i barelyabove sealevels, suchas

i inthe South Pacificand

: Oceaniaregions,are at high risk of
¢ losingboth land territoryand

i ocean space —andin some

¢ extreme cases, possibly

i disappearing entirely.

Forexample, 80 per cent of

i Maldives’1,200islands are justa
large swathes of farmland in places :
i them veryvulnerable to sea-level
: rise. Inresponse, the Maldives has
: constructed anew city onan

metre above sea level, making

¢ artificialisland called Hulhumale,
: nextto the capital Male, built at

¢ 2.lmabove sealevel. However,

: many developing countriesare

: unable to afford the millions of

¢ dollars required for artificial

: measures to protect againstrising
: sealevels.

WHEN AN ISLAND BECOMES AROCK

¢ Risingsealevels can alter existing
¢ maritime zones as islands become
: uninhabitable or disappear

: entirely.

Under the 1982 United Nations

: Convention on the Law of the Sea

¢ (Unclos),anisland capable of

¢ sustaining human habitation oran
¢ economiclife of its own is entitled
¢ toallmaritime zones, includingan
: exclusive economiczone and

¢ continentalshelf.

However, anisland that becomes

¢ uninhabitable because of sea-level
i rise could potentially legally be
: reclassified asa “rock” and lose
: these valuable maritime zones.

According to experts,a small

i islandthat could generateupto

i 431,014 sq km of maritime area

: maybelimitedtoaterritorial sea

i thatwould generate only amuch

: smallerarea 0f1,550 sq km, ifit

: werereduced toanuninhabitable
¢ “rock”.

For example, if Kapingamarangi,

¢ the southernmostislandin the

i Federated States of Micronesia,

: weretobereclassifiedasa“rock”, :
: the Federated States of Micronesia :
¢ would lose more than 30,000
: squarenautical miles ofits

: exclusive economic zone.

In South-east Asia, Indonesia

i andthe Philippinesare two large
¢ archipelagicstates. They could
¢ lose important maritime space

¢ because of sea-levelrise.

Under Unclos, archipelagic

¢ statesare allowedtoenclosea

i large area of maritime space by

: drawing anarchipelagic baseline
i around outlyingislands and drying :
: reefs solongasacomplex

i quantitative and distance formula
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i ismet. (The term “reef” refersto a
: massofrockor coralwhich either
i reaches close to the sea surface or
: isexposedatlow tide. That part of
: areefwhichisabove wateratlow
: tidebutsubmergedathightideisa :
i “dryingreef”.)

Theloss of one outlying island of

drying reef could alter their
: baselines and the maritime zones
i that canbe claimed from them.

The matteris not only of legal
importance butalso has

: geopolitical and strategic
: implications in view of the many
: South China Sea disputes.

Climate change is principally

i regulatedat the globallevel by the
¢ United Nations Framework

i Convention on Climate Change,

¢ the Kyoto Protocol and the Paris

i Agreement. While the ultimate

i objective is for states to mitigate

: the emission of greenhouse gases,
: adaptationresponses to climate

change are equally important.

i Physical defence measures, such
i asbuilding dykes, seawallsoreven :

i planting mangroves, are common
: methods of adaptation.

But such measures can be

i expensive andmaynotalways
: work.

NOCLEARANSWERS

¢ Oneinteresting question is

: whetheradaptation to climate

: changealsoincludes the legal

¢ preservation of maritime zones

: and entitlements? Canstates be

¢ allowed to “legally” preserve their
: maritime zones without having to
¢ undertake costly physical

¢ measures?

Thisissue is not directly

¢ addressedinthe climate

: change regime. The 1982 Unclos

¢ wasnegotiated and adopted

¢ before climate change was anissue
: and does notprovide a clear

i answer,

Since the 1989 Male Declaration

: adopted at the Small States

¢ Conference, South Pacificisland

¢ states have been key messengers

: ofthe dangers of climate change

¢ andsea-levelrise. Theyare

: proactively taking action to legally
¢ preserve their maritime zones by

¢ concluding maritime boundary

¢ delimitation agreements that will

¢ expressly preserve their maritime
¢ entitlements against rising sea

i levelsinto the future.

The United Nationsisalso

¢ lookinginto the legal consequences
: of climate change. In2019, the

: International Law Commission, a

: subsidiarybody of legal experts of

: the UN General Assembly, placed

¢ sea-levelrise onits workingagenda.
¢ Aseanstates are particularly

¢ vulnerable tosea-levelriseandall

: the

¢ associatedrisks, including loss

¢ ofexisting maritime space, soit

¢ isimportant that they also examine
: thiscritically important matter.

Animportant step was takenin

: 2018 by Indonesia with the

¢ establishment of the Archipelagic
¢ and Island States Forum, which

: providesaplatform for

i governments to work with various
¢ stakeholders - the private sector,

: civilsociety,andacademia - on

¢ climate change-related initiatives.
: The Centre for International Law

: and the National University of

¢ Singapore have heldworkshops to
: promote greater understanding of
i theimpact of sea-levelrise on the

: maritime rights of states.

Once the current pandemicis

¢ under control, Asean should give

¢ high priority to finding solutions to
¢ address the physical, economic,

: social and legal consequences of

: sea-levelrise.

Time and tide wait for no man, so

: thesaying goes,and thereislittle
: time to lose. Sea-level projections
: arecomplicated butwhat’s clear

: fromrecentstudiesis that the

: accelerationin sea levels will

¢ continue evenifall countries hit

: their 2015 Paris climate accord

¢ targetsby2030.

Muchis at stake, not least the

¢ implications for the framework for
: maritime rights and geopolitical
¢ stability.
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