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The United

Nations
Convention on
the Law of the
Sea protects
the marine
environment
from all sources
of pollution and
helps to prevent
conflicts at sea.
It is also able to
respond to new
challenges and
developments,
says the writer.
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Unclos 1s 40 today.
Should we celebrate?

There are many reasons to do so as decades
on, this living document — a charter for the
oceans — retains its relevance, says the
Singapore diplomat who oversaw its adoption

Tommy Koh

For The Straits Times

On April 30,1982, the United
Nations Convention on the Law of
the Sea (Unclos) was adopted after
nine years of negotiations. There
are currently 168 parties to the
convention, which came into force
in1994.

Today, on the 40th anniversary
ofitsadoption, is Unclos still
relevant?

In this essay, [ want to put
forward the view that the
convention s still relevant and fit
for purpose.

I believe that we should
celebrate its anniversary for the
following reasons.

: ITREPLACED CHAOS WITH ORDER

Unclos putanend toa period of
: chaosand unilateralismin the law

i President Harry Truman issueda
: proclamation claiming jurisdiction :
: and control of the natural

i resources of the country’s

: continentalshelf. The US action

¢ was followed by anavalanche of

i claims by Chile, Peru, Brazil, El

i Salvador, Panamaand Uruguay.

i These Latin American countries

: claimed some form of jurisdiction
: extending to 200 nautical miles

; from their coasts.

of the sea. The first country to
make aunilateral claim was the
United States.In1945, then

Separately, Iceland claimeda

: fishery zone of 50 nautical miles.

i Indonesia and the Philippines

* made claims based on the concept
i ofarchipelagic states. By1976,a

¢ majority of the countries of the

: world claimedaterritorialsea of

¢ 12 nautical miles, as opposed to

i the traditional limit of three

¢ nautical miles.

Unclos putastopto these

. unilateral claims. Thisis why1

i have called the convention the

¢ “Constitution for the world’s

i oceans”. All countries, including

. those thatare not parties to

i Unclos,accept the conventionas
. the foundation of the legal order

i governing the uses and resources
: ofthe oceans.

IT'STHE MOTHER OF THREE
: SUCCESSFUL INSTITUTIONS

i Unclos has givenbirth to three
¢ successfulinstitutions. The firstis
¢ the International Tribunal for the
: Lawofthe Sea (Itlos), basedin

Hamburg, Germany. Itlosisa

: specialised international court,
: focusing on disputes between
: stateson the interpretation and
: application of the convention.

Itlos has proven to be auseful

The second institution is the

: International Seabed Authority

¢ (ISA), based in Kingston, Jamaica.
i ISAhasjurisdiction over the

: resourcesof the deep seabedand
i ocean floor, beyond the limits of

: nationaljurisdiction. It plays an

i importantrole inregulating

: mineral-related activities in the

¢ internationalseabedarea.

Forinstance, ISA hasa deep

: seabed exploration contract with
i OceanMineral Singapore fora

: minesite located between Hawaii
i and Mexico. The site contains

¢ deposits of polymetallic nodules

i bearingimportant minerals such

i ascopper,nickel, cobaltand

i manganese,aswellasrare earths.

The thirdinstitution is the

i Commission on the Limits of the
¢ Continental Shelf. Thisisa

¢ technicalbodywhich examines
¢ claims by coastalstatesto

i continentalshelves that extend
¢ beyond 200 nautical miles from
¢ them.

ITPROTECTS THE
i MARINE ENVIRONMENT

¢ Unclos is one of the most robust

i environmental treaties. It imposes
¢ aclear obligation on all states to

: protectand preserve the marine

¢ environment.

The convention treats the

¢ oceansasan ecologicalunity. It
i seekstoprotect the oceansand
¢ marine environment fromall

i sources of pollution.

* Iwelcome therecentdecisionby :
¢ the UN Environment Assembly to

¢ begin negotiations for anew treaty
: onmarine plastic pollution.

: i ITKEEPS THE PEACE AT SEA
: addition to the International Court :

. ofJustice. The fear by some that

. thetribunaland the court might

i develop conflicting jurisprudence
: onthe law of the sea hasproven to
: beunfounded.

¢ Unclos has helped to prevent

¢ conflicts at sea. Wars can occur

: when the lawisnot clear or when
: thereisnolaw. For example,

i Iceland claimed an exclusive

: fishing zone of 50 nautical miles.

i The United Kingdom rejected the
¢ claim. The resultwas awar

: between themin1972and1973 :
¢ over fishingrights. There were also :
: many disputes between theUSand :
¢ the coastalstates of Latin America
: over fishing rights. :
¢ Theclearrulesin the convention, :
i ontherightsand obligations of

¢ revolutionary treaty and contains

: manynew concepts of law, such as
: the exclusive economic zone,

: straitsused for international

: navigation, transit passage,

¢ archipelagic waters, archipelagic

i sealane passage and the common

¢ heritage of mankind. The view that
¢ Unclosisaproduct of the Westis

- without merit.

ITSALIVING DOCUMENT

¢ Unclosis40 years old. Is it still fit
: forpurpose? Isitable torespond
: tonew challengesand

: developments?

My answeris that Unclosisa

: living document. Itisable to
: respondtonew challengesand
: developments.

Letme cite one example. The

: conventionwas faced with the

¢ problem ofhow to regulate two

: categories of fish - highly

¢ migratory species such as tuna,

: and species like salmon which live
. inmore than one jurisdiction

- © during their life cycle. In1995, the

¢ UNwasabletoadoptanew

~  agreement on highly migratory

* : andstraddling fish stocks. The
: agreement wasadopted by the

" © UNGeneral Assemblyasan

: implementation agreement,
: under Unclos.

There is currentlya UN

: conference, chairedbya
: Singaporean, Ambassador Rena

g Lee. The conference is seeking to

i coastalstates and other statesin

¢ the different maritime zones, are

i criticalin avoiding conflict. Unclos
¢ hastherefore contributed to peace
i atsea.

IT PROVIDES FOR COMPULSORY
: DISPUTESETTLEMENT

i Oneofthe unique features of

i Unclosisthe system of

¢ compulsory dispute settlement.
¢ Any country which becomesa

¢ party tothe conventionis bound
i bythesystem.

For example, inJuly 2003,

¢ Malaysiainitiated arbitral

: proceedings against Singapore

¢ under Unclos. Malaysiaalso

. applied toItlos for provisional

: measures. Singapore accepted the
¢ legal challenge and agreed to

i participate in thearbitration.

: Singapore also appeared before

i Itlostorebut Malaysia’s claimsand :
' request provisional measures. :

The system enhances the

¢ prospects that disputesbetween

i states ontheinterpretationand

: application of the convention will
i besettled peacefully.

Since the convention came into

i effect, states have made good use

: ofthe modalities provided by the

i convention, including arbitration,
¢ adjudication and compulsory

i conciliation.

Iregret tosay that thereare afew

i countries that are parties to the

: conventionand which do not wish
: tobe boundby the system of

: compulsory dispute settlement

i eventhoughitis clear that thereis
: no opt-out clause or escape hatch.

IT'SAPOST-COLONIAL AND
: REVOLUTIONARY TREATY

Unclosisa post-colonial treaty,

¢ with developing countries playing
: amajor role inits making.

Itisalso nota codification treaty.

i Onthe contrary,itisa

: reachagreement onthe

: conservation and sustainable use

¢ ofbiological diversity, inareas

¢ beyondnationaljurisdiction. If the
: conferenceissuccessful,and Iam
- confident thatitwill be, the

: outcome willbe embodiedina

! newimplementation agreement

: under the convention.

CLIMATE CHANGE
: AND SEA-LEVEL RISE

i Climate change and sea-levelrise

: willaffect many aspects of the law
¢ ofthe sea.Sea-levelrise posesan

: existential threat to some

: countries, especially the

: small-island developing countries.

The convention contains the

: legalinstruments to address this

: monumental challenge, but states
: mustactanddo sourgently. UN

¢ Secretary-General Antonio

: Guterreshas described the

¢ situation involving climate change

asa “codered” for humanity.

APRECIOUS VICTORY

: Thopelhave succeededin

¢ persuading readers that we should
: celebrate the 40th anniversary of
: Unclos.

The convention - the product of

¢ hard-fought negotiations lasting

: almostadecade - isavictory for

¢ the UN,avictory for international

: lawand the rule oflaw, anda

: victory for the peaceful settlement
: ofdisputes.

This victory is precious,

: especiallyin the current difficult
: circumstances the world faces.
: amglad thatI'wasable toplaya

: verysmallpartin thisstory.
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ie Tommy Kohis chairman of the

: CentreforInternational Law at the

: National University of Singapore. He

: was presidentof the Third United

: Nations Conference onthe Law ofthe
i Sea(1973-1982).
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